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CHAPTER IV
OF MORTGAGESOF IMMOVEABLE PROPERTY AND CHARGES
BAE TEEOREERYROHERE

(FTHEREELOTER. BN, DHRERH)

58 (a) A mortgage is the transfer of an interestpacific immoveable property for the

purpose of securing the payment of money advancéal lse advanced by way of loan,
an existing or future debt, or the performanceroéagagement which may give rise to
a pecuniary liability.

The transferor is called a mortgagor, the transferanortgagee; the principal money
and interest of which payment is secured for thmetibeing are called the

mortgage-money, and the instrument (if any) by Whiee transfer is effected is called a
mortgage-deed.
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(b) Where, without delivering possession of the tgmged property, the mortgagor
binds himself personally to pay the mortgage-moaay, agrees, expressly or impliedly,
that, in the event of his failing to pay accordtodhis contract, the mortgagee shall have
a right to cause the mortgaged property to be @otbthe proceeds of sale to be applied,
so far as may be necessary, in payment of the amgtghoney, the transaction is called
a simple mortgage and the mortgagee a simple ngeé&ga
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(c) Where the mortgagor ostensibly sells the mgedaproperty:

on condition that on default of payment of the mage-money on a certain date the
sale shall become absolute, or on condition thasumih payment being made the sale
shall become void, or on condition that on suchnpayt being made the buyer shall
transfer the property to the seller, the transaciscalled a mortgage by conditional

sale and the mortgagee a mortgagee by conditionlel $rovided that no such

transaction shall be deemed to be a mortgage uttiessondition is embodied in the

document which effects or purports to effect tHe.sa
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(d) Where the mortgagor delivers possession oressgby or by implication binds
himself to deliver possession of the mortgaged @nmypto the mortgagee, and
authorizes him to retain such possession until gayrof the mortgage-money, and to
receive the rents and profits accruing from thepprty or any part of such rents and
profits and to appropriate the same in lieu of negé or in payment of the
mortgage-money, or partly in lieu of interest orrtlya in payment of the
mortgage-money, the transaction is called an ustifamy mortgage and the mortgagee
an usufructuary mortgagee.
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(e) Where the mortgagor binds himself to repayrnttogtgage-money on a certain date,
and transfers the mortgaged property absolutelyhéo mortgagee, but subject to a
proviso that he will re-transfer it to the mortgagapon payment of the

mortgage-money as agreed, the transaction is cafidthglish mortgage.
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() Where a person in any of the following townsmely, the towns of Rangoon,
Moulmein, Bassein and Akyab, and in any other toviaich the President of the Union
may, by notification in the Gazette, specify instliehalf, delivers to a creditor or his
agent documents of title to immoveable propertyhwitent to create a security thereon,
the transaction is called a mortgage by depoditlefdeeds.
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(g) A mortgage which is not a simple mortgage, atgage by conditional sale, an
usufructuary mortgage, an English mortgage or atgage by deposit of title-deeds
within the meaning of this section is called anraatbus mortgage.
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59. Where the principal money secured is one hwuhdrpees or upwards, a mortgage
other than a mortgage by deposit of title-deeds lwareffected only by a registered

instrument signed by the mortgagor and attestedt bgast two witnesses.

Where the principal money secured is less tharhonéred rupees, a mortgage may be
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effected either by a registered instrument signedl attested as aforesaid or (except in
the case of a simple mortgage) by delivery of ttugerty.
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60. At any time after the principal money has beeaue, the mortgagor has a right, on
payment or tender, at a proper time and placeh®fmortgage-money, to require the
mortgagee (a) to deliver to the mortgagor the namégdeed and all documents relating
to the mortgaged property which are in the possassi power of the mortgagee, (b)
where the mortgagee is in possession of the maethagoperty, to deliver possession
thereof to the mortgagor and (c) at the cost ofrttwetgagor either to re-transfer the
mortgaged property to him or to such third perssrh@ may direct, or to execute and
(where the mortgage has been effected by a registastrument) to have registered an
acknowledgment in writing that any right in deragatof his interest transferred to the
mortgagee has been extinguished;

Provided that the right conferred by this sectias hot been extinguished by act of the
parties or by decree of a Court.

The right conferred by this section is called dtitp redeem and a suit to enforce it is
called a suit for redemption.

Nothing in this section shall be deemed to rendealid any provision to the effect that,
if the time fixed for payment of the principal mgnieas been allowed to pass or no such
time has been fixed, the mortgagee shall be emtileeasonable notice before payment
or tender of such money.

Nothing in this section shall entitle a personiiested in a share only of the mortgaged
property to redeem his own share only on paymeatmbportionate part of the amount
remaining due on the mortgage, except only whem@egagee, or, if there are more
mortgagees than one, all such mortgagees, hasrerdeguired, in whole or in part, the
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share of a mortgagor.
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67. In the absence of a contract to the contrgyntortgagee has at any time after the
mortgage-money has become due to him, and befoleciee has been made for the
redemption of the mortgaged property, or the magegaoney has been paid or

deposited as hereinafter provided, a right to obfeom the Court a decree that the

mortgagor shall be absolutely debarred of his rightedeem the property, or a decree
that the property be sold.
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A suit to obtain a decree that a mortgagor shalaleolutely debarred of his right to

redeem the mortgaged property is called a suioi@closure.

Nothing in this section shall be deemed:

(a) to authorize any mortgagee, other than a mgegaby conditional sale or a
mortgagee under an anomalous mortgage by the tefmshich he is entitled to
foreclose, to institute a suit for foreclosure,aor usufructuary mortgagee as such or a
mortgagee by conditional sale as such to instawgeit for sale; or

(b) to authorize a mortgagor who holds the mortgagdaghts as his trustee or legal
representative, and who may sue for a sale of tpepty, to institute a suit for
foreclosure; or

(c) to authorize the mortgagee of a railway, camabther work in the maintenance of
which the public are interested, to institute d friforeclosure or sale; or

(d) to authorize a person interested in part ohiyne mortgage-money to institute a suit
relating only to a corresponding part of the mogtegh property, unless the mortgagees
have, with the consent of the mortgagor, severen thterests under the mortgage.
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69. (1) A mortgagee; or any person acting on hisalfeshall, subject to the provisions
of this section, have power to sell or concur ilirsg the mortgaged property, or any
part thereof, in default of payment of the mortgageney, without the intervention of
the Court, in the following cases and in no otheesnely:-

(a) where the mortgage is an English mortgage, raither the mortgagor nor the
mortgagee is a Hindu, Muhammadan or Buddhist oeember of any other race, sect,
tribe or class from time to time specified in thshalf by the President of the Union in
the Gazette,

(b) where a power of sale without the interventbthe Court is expressly conferred on
the mortgagee by the mortgage-deed and the moegdadiee Government;

(c) where a power of sale without the interventidthe Court is expressly conferred on
the mortgagee by the mortgage-deed and the modgagperty or any part thereof
was, on the date of the execution of the mortgaegsidsituate within the towns of
Rangoon, Moulmein, Bassein, Akyab or in any otloevrt or area which the President
of the Union may, by notification in the Gazettpesify in this behalf.

(2) No such power shall be exercised unless ant unt

(a) notice in writing requiring payment of the prijpal money has been served on the
mortgagor, or on one of several mortgagors, anduliehas been made in payment of
the principal money, or of part thereof, for thraenths after such service; or (b) some
interest under the mortgage amounting at leasiveoHundred rupees is in arrear and
unpaid for three months after becoming due.

(3) When a sale has been made in professed exafcgech a power, the title of the

purchaser shall not be impeachable on the grouaidnih case had arisen to authorize
the sale, or that due notice was not given, orttipower was otherwise improperly or
irregularly exercised; but any person damnified dsy unauthorized or improper or

irregular exercise of the power shall have his @yn@ damages against the person
exercising the power.

(4) The money which is received by the mortgageesing from the sale, after
discharge of prior incumbrances; if any, to whibk sale is not made subject, or after
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payment into Court under section 57 of a sum totraag prior incumbrance, shall, in
the absence of a contract to the contrary, be Ineldim in trust to be applied by him,
first, in payment of all costs, charges and expempseperly incurred by him as incident
to the sale or any attempted sale; and, seconmtlglischarge of the mortgage-money
and costs and other
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